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JURISDICTION
The Utah Court of Appeals has jurisdiction over this appeal pursuant
to Utah Code Ann. § 78A-4-103 (2)Q).
ISSUES PRESENTED FOR REVIEW
1.

The trial Court did not err when it granted Defendant/Appellee

eTitle Insurance Agency, LLC, as Trustee's ("eTitle") Motion to Dismiss.
Preservation Below: This issue was the subject of defendant eTitle's
Motion to Dismiss. (R. at 228, 236).
Standard for Review : When reviewing whether the district court
properly granted a motion to dismiss for failure to state a claim upon which
relief may be granted, this court "accepts the factual allegations in the
complaint as true and considers] them, and all reasonable inferences to be
drawn from them, in the light most favorable to the non-moving party."
{internal citations omitted). Dismissal under rule 12(b)(6) of the Utah
Rules of Civil Procedure is warranted "only in cases in which, even if the
factual assertions in the complaint were correct, they provide no legal basis
for recovery." Mackey v. Cannon, 2000 UT App 36, P 13, 996 P.2d 1081 .
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Brunson v. Recontrust Co., N.A., 2009 UT App 381 (Utah Ct. App. 2009).
STATEMENT OF THE CASE
Statement of Relevant Facts:
On March 30, 2007, Deron Brunson, as trustor, executed and delivered to
First American Title Insurance Co., as trustee, for the benefit of Mortgage
Electronic Registration Systems, Inc., as nominee for IndyMac Bank, F.S.B,
its successors and assigns, as beneficiary, a trust deed to secure the
performance by the trustor of his obligations under an Adjustable Rate Note
executed and delivered for a valid consideration on or about March 30,
2007. (R. 184, exhibit "A" and "B"). The trust deed was filed for record
April 2, 2007, with recorder's entry No. 47673:2007, Utah County, Utah,
and covered the property described (the "property") located as follows:
Lot 51. EAGLE CREST NO. 6 AT SUNCREST, according to the official
plat thereof on file and of record in the Utah County Recorder's Office.
Together with all the improvements now or hereafter erected on the
property, and all easements, appurtenances, and fixtures now or hereafter a
part of the property.
The trust deed beneficiary appointed eTitle as trustee by a substitution of
trustee filed for record January 15, 2009, with recorder's entry No.
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4084:2009, Utah County, Utah. (R. 184, exhibit "C"). It is not in dispute
that Mr. Brunson defaulted under the terms of the promissory note and trust
deed. eTitle, as Trustee executed and filed for record a written notice of
default and election to sell (the "notice of default") December 18, 2008, with
recorder's entry No. 131931:2008, Utah County, Utah. (R. 184, exhibit
"D").
Not later than ten days after the notice of default was filed for record,
eTitle mailed, by certified mail, a copy of the notice of default reflecting the
filing data to each person whose name and address were set forth in a
request for notice filed for record prior to the filing of the notice of default.
The default was not cured within three months after the filing of the
notice of default and the eTitle as Trustee executed a notice of trustee's sale
stating that he would sell the property at public auction to the highest bidder,
fixing the date and time of the sale as April 14, 2009, at 2:00 p.m. of said
day, and caused copies of the notice of trustee's sale to be posted not less
than 20 days before the date of sale on the property and in the office of the
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Utah County Recorder. eTitle, as trustee, also caused a copy of the notice of
trustee's sale to be published once a week for three consecutive weeks
before the date of sale in the The Daily Herald, a newspaper having a
general circulation in the county in which the property is situated, the first
date of such publication being March 20, 2009, and the last date being April
3, 2009. (R. 184, exhibit "E") At least 20 days before the date of the sale,
the Trustee also mailed, by certified mail, a copy of the notice of trustee's
sale to each person whose name and address were set forth in a request for
notice filed for record prior to the filing of the notice of default. (R. 184,
exhibit "F") (R. 184).
All applicable statutory provisions of Utah Code Ann. §§57-1-19 57-1-36, as well as all of the provisions of the trust deed, were complied
with as to the acts to be performed and the notices to be given by eTitle. At
the time and place of sale the sale was postponed as ordered by this Court
and as allowed by statute. (R. 112) On April 16, 2009, at the time that was
set for the continued hearing, the parties' again appearing by telephone, (R.
118) the Court found that the Defendant's had provided a copy of the
Adjustable Rate Note, signed by the Plaintiff and the Court denied the
4

Plaintiffs Motion for Temporary Restraining Order. The postponed sale
was held April 21, 2009 at 2:00 p.m. and the property was sold to the
grantee Joseph Benjamin Walker. Accordingly, the Trustee, by virtue of his
authority under the trust deed and in consideration of the premises recited
and of the $116,910.00 bid and paid by the grantee Joseph Benjamin
Walker, granted and conveyed to the grantee, without any covenant or
warranty, express or implied, effective as of the time of the sale, all of the
property situated in Utah County, Utah, described above. (R. 184).
Mr. Brunson filed his initial action on April 6, 2009 (R. 60) and then
filed an Amended Complaint (R. 112). Mr. Brunson is alleging Wrongful
Foreclosure as to eTitle, based primarily on the fact that the note does not
exist, requested an Injunction against eTitle Insurance Agency and alleged
Punitive Damages as to eTitle Insurance Agency. (R. 112).
ARGUMENT
Mr. Brunson's Amended Complaint did not state a cause of action on
which relief could have been granted. Rule 12(b)(6) of the Utah Rules of
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Civil Procedure provides that a defending party may move to dismiss a
claim asserted against it for "failure to state a claim upon which relief may
be granted." When reviewing whether the district court properly granted a
motion to dismiss for failure to state a claim upon which relief may be
granted, this court "accepts the factual allegations in the complaint as true
and considers] them, and all reasonable inferences to be drawn from them,
in the light most favorable to the non-moving party." (internal citations
omitted). Dismissal under rule 12(b)(6) of the Utah Rules of Civil
Procedure is warranted "only in cases in which, even if the factual assertions
in the complaint were correct, they provide no legal basis for recovery."
Mackey v. Cannon, 2000 UT App 36, P 13, 996 P.2d 1081 . Brunson v.
Recontrust Co., N.A., 2009 UT App 381 (Utah Ct. App. 2009).
Neither Mr. Brunson's initial complaint nor his amended complaint
set forth a specific or legitimate cause of action in any of his claims against
Defendant/Appellee eTitle. At no time did Mr. Brunson allege that eTitle
failed to comply with Title 57 of Utah Code Annotated, which governs nonjudicial foreclosures, or the requirements of the Trust Deed in carrying out
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the foreclosure. eTitle had no relationship or duty to Mr. Brunson other
than eTitle being appointed Successor Trustee under the Trust Deed. "A
trustee's primary obligation is to assure the payment of the debt secured by
the trust deed." .. .A fiduciary duty arises not from the mere existence of the
trustor-trustee relationship, but rather from facts evidencing a confidential
relation above and beyond that ordinarily found between trustor and trustee".
Russell v. Lundberg, et.al.,, 2005 UT App 315, 545, (citing Five F., LLC. v.
Heritage Sav. Bank, 2003 UT App 373,fflf13-15, 81 P. 3d 105; First Sec.
Bank of Utah N.A. v. Banberry Crossing, 780 P.2d 1253, 1256 (Utah 1989).
See also, Utah Code Ann. §§57-1-19-57-1-36,
Upon review of the record and all pleadings and exhibits before this
court, even were this Court to accept the factual allegations as alleged in Mr.
Brunson's Amended Verified Complaint as true, such allegations provide no
legal basis for recovery on any of his causes of action as to eTitle Insurance
Agency, LLC as Trustee.
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CONCLUSION
For the reasons set forth above, Defendant/Appellee eTitle
respectfully requests that this Court affirm the decision of the trial court
below.
DATED this

day of February, 2010.

LUNDBERG & ASSOCIATES

Attorneys for Appellee
eTitle Insurance Agency

8

CERTIFICATE OF SERVICE
I hereby certify that on this

[*> day of March, I caused two true and

correct copies of the foregoing Brief of Appellee eTitle Insurance Agency,
LLC, to be mailed, addressed to the following:
Deron Brunson
Appellant, pro se
138 East 12300 South, #C196
Draper, Utah 84020

9

